AEJH 1985 LI M TED PARTNERSH P
ALEXANDER BNERGY GCRP.

| BLA 94-893 Deci ded June 11, 1998

Appeal froma decision of the New Mexico Sate Gfice, Bureau of Land
Managenent, affirmng an order by the Tulsa Dstrict Gfice requiring the
submission of a sundry notice of intent to plug and abandon two wells on
| ease No. 14-20-0207- 1877.

Rever sed.

1.

Indians: Mneral Resources: Q| and Gas: General ly--Ql
and Gas Leases: Generally--Q1 and Gas Leases:
Assignnents and Transfers

Regarding transfers of |eases by assignnent, subl ease
or otherwse, 43 CF R 8§ 3106.7-2 provides that the
transferor and its surety remain responsi ble for the
perfornmance of all obligations under the | ease until a
transfer of record title or of operating rights

(subl ease) is approved by the authorized officer.

Wiere a transfer of record title has been approved, the
obligation of the transferor and its surety to the
Lhited Sates continues as though no such transfer has
been filed for approval. After approval of the
transfer of record title, the transferee and its surety
becone responsi bl e for perfornmance of all |ease
obligations, notwthstanding any terns in the transfer
agreenent to the contrary, including the obligation to
pl ug and abandon wel | s.

Indians: Mneral Resources: Q| and Gas: General |l y--
Indians: Mneral Resources: Q| and Gas Leases:
Alotted Lands

The regul ations that appeared at 25 CF. R 88 212.23
and 212.24 (1994) did not address the issue of the
purported duties of successive, unrelated | essees wth
respect to unpl ugged wel | s abandoned by prior parties.
The cited regul ati ons do not support BLMs assertion
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that a subsequent |essee's duty to conserve and protect
the | easehol d includes the duty to plug wells

i nproperly abandoned by a prior |essee wth which there
isnoprivity of contract.

Indians: Mneral Resources: Q| and Gas: General | y--
Indians: Mneral Resources: Q| and Gas: Alotted Lands

Paragraph 14 of the standard | ease contract formfor
negotiated oil and gas |l eases of allotted Indian |ands,
and ot her | anguage in various paragraphs thereof, shows
that the parties contenplated that the | essee woul d be
liable only for its own operations and actions, absent
an approved transfer. |If BLMor BIAintended to
abrogate or alter this covenant, they were required to
dosoinwiting inthe |lease, so that the | essee woul d
be on notice that it was expected to assune the
liabilities of a prior |essee and have a fair
opportunity to deci de whether to do so before executing
the | ease.

Indians: Mneral Resources: Q| and Gas: General |l y--
Indians: Mneral Resources: Q| and Gas: Allotted
Lands--Q| and Gas Leases: General ly

Alotted Indian lands are not excluded fromthe oil and
gas operating regul ations set forth at 43 CF. R

Subpart 3100. nly Indian reservations are excl uded
therefrom 43 CF.R 88 3100.0-3(a)(2)(ii) and
3161(a). In addition, Paragraph 3(g) of the standard

| ease contract formexpressly provides to the contrary.

Indians: Mneral Resources: Q| and Gas: General |l y--
Indians: Mneral Resources: Q| and Gas: Allotted
Lands--Q| and Gas Leases: General ly

The regulation at 43 CF. R 8 3162.3-4(a) requires the
| essee/ operator to pronptly plug and abandon, in
accordance wth a plan first approved in witing or
prescribed by the authorized of ficer, each newy

conpl eted or reconpleted well in which oil or gas is
not encountered in paying quantities or which, after

bei ng conpl eted as a producing well, is denonstrated to
the satisfaction of the authorized officer to be no

| onger capabl e of producing oil or gas in payi ng
guantities. That regul ation does not apply where no
wells were drilled on a | ease before it was surrendered
and it is uncontested that appellants did no nore than
pay the required rental, as no operations of any kind
were conducted on the | easehold. The regul ation at
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43 CF.R § 3104.8 requires BLMand BIA to ensure that
all terns and conditions of the | ease have been net
before a bond is released. The regulation at 43 CF. R
§ 3108.1 pertains to the continuing obligation of a
lessee to place all wells on the | easehold in condition
for abandonnent and conpl et e recl anati on when the | ease
is relinquished. These regul ations shoul d have been
enforced against the | essee that drilled the unpl ugged
wells or against its bond. Therefore, no duty to plug
and abandon the subject wells is inposed by 43 CF. R §
3162. 3-4(a) on a subsequent |essee not in privity wth
such forner |essee.

APPEARANCES. S even R Wl ch, Esq., klahoma dty, klahona, for
Appel | ant s.

(PN ON BY ADM N STRATI VE JUDGE PR CE

AEJH 1985 Limted Partnership (AEJH and A exander Energy Qorporation
(A exander), the general partner of AEJH have appeal ed fromthe Septenber
9, 1994, Decision of the Acting Deputy Sate Director, New Mexico Sate
Gfice, Bureau of Land Managenent (BLM, uphol ding an order by the Tul sa
Dstrict Inspection and Enforcenent Saff to submt a Sundry Notice of
Intent to A ug and Abandon two inactive wells. 1/

1 June 20, 1994, the Tulsa Ostrict dfice issued a notice to

A exander ordering it to conplete a Sundry Notice to Flug and Abandon two
vwel s that had been noted on | ease No. 14-20-0207-1877. The notice stated
that based on infornation obtai ned fromthe Bureau of Indian Afairs (B A,
it was concluded that A exander was the current | essee of record and that
it had a nationw de bond in association wth this | ease. The notice warned
that if the forns were not submtted, BLMwoul d request the attachnent of
A exander's bond. The notice recited that "[t]his order is "in reference
to 43 CF.R 3162.3-4(c).""

A exander and AEJH requested State Director review arguing that 43
CF R 8 3108.1 inposes responsibility for pluggi ng and abandoni ng t he
well's and for reclaiming the site on the previous | essee. The Acting
Deputy State Drector rejected the argunent, reasoning as fol | ows:

The Gfice of the Solicitor advises that allotnents held in trust
for the benefit of individual Indians are not public domain
lands, and under 43 CF. R 3100.0-3(a)(2)(ii) Indian |ands are
specifically excluded. The sections of 43 R cited by A exander
(3104.8 and 3108.1) apply to Federal |eases, not |ndian | eases.
The Solicitor further advises that the | ease agreenent docunent
of lease No. 14-20-0207-1877, 25 CFR 212.23, and 212.24 clearly

1/ The order also stated that in addition to the two abandoned and
unpl ugged wel | s, an inspection reveal ed the presence of an abandoned st ock
tank and two reserve pits on the |ease.
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provide that the | essee has the responsibility to conserve and

protect the property and its natural resources, which include|s]
t he abandonnent of existing wells and facilities at the tine of
the | ease executi on.

(Decision at 1-2.)

V¢ observe that BLMdid not explain howit was able to find it
appropriate to rely upon 43 CF. R § 3162.3-4(c) for purposes of issuing
the order to submt a Sundry Notice, and yet conclude, as aresult of its
interpretation of the provisions of 43 CF. R § 3100.0-3(a)(2)(ii), that
Subpart 3100 was inapplicable to Indian lands. As an additional ground,
the Decision relied upon the provisions of 25 CF. R 88 212.23(a) and
212.24(b) 2/ (1994), which purportedly formthe regul atory basis for
Paragraph 5 of the |lease, as foll ows:

The | essee shall have the right at any tine during the term
hereof to surrender and termnate this | ease or any part thereof
* * * ypon a show ng satisfactory to the Secretary of the
Interior that full provision has been nade for conservation and
protection of the property and the proper abandonnent of all
wells drilled on the portion of the | ease surrender ed.

(Decision at 2.)

The two welIs at issue were drilled sone years ago under |ease
contract No. 14-20-0207-1463, an allotted Indian | ands | ease between Lee
B ack, Harry Pickering, Mnnie P ckering, Sofa R ckering Koshiway, and
R chard Wiitehorn as | essors, and Mulcan Q| and Gas Gorporation as | essee
(the Mul can lease). The lease was for an initial termof 3 years, and was
for 160 acres in the NE4of sec. 17, T. 22 N, R 3 E, Indian Mridian.

A copy of the Lease Record for the Wil can | ease was included in the
record and contains the notati on: "Reissued under new | ease 14-20- 0207-
1735 11-22-85." That second | ease, approved on or about Noveniber 22, 1985,
was between Henry PFickering, Mnnie A ckering Ryan, Sofa Pickering
Koshi way, and R chard Wi tehorn as | essors, and Russel | Harviston &

Associ ates as | essee (Harviston), is inthe record. The next entry on the
Lease Record card is | ease contract No. 14-20-0207- 1877, which was i ssued
on or about Septenber 16, 1991. Sofa B H Headman was the | essor, and
Geoex Resources, Inc. was the | essee. Again, the sane 160-acre parcel was
| eased for a 3-year term The | anguage of all three | ease contract forns
is identical.

2/ The Decision actually cites 25 CF. R 8§ 212.24(e). There was no
subparagraph (€) in the 1994 regul ation or the 1993 regul ati on, and we
assune that (b) was the citation actually intended. The 1993 regul ati ons
were revised as of April 1, 1994, but there were no changes in § 212. 24,
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Geoex assigned an undi vided one-hal f interest in that |ease to
A exander, evidently retaining the remai ning one-half interest. The
assi gnnent was approved by BLMon Decenber 20, 1991. A exander then
assigned its interest to AEJH That assignnent was approved on February
24, 1992. An Qctober 16, 1992, nenorandumfromthe Pawnee Agency, Bl A
stated that Geoex had requested cancel lation of the | ease (wth other
| eases) and that the | ease had been termnated. The nenorandumal so stated
that Bl A had conducted a | ease inspection and found no activity on the
tracts and that the bonds therefore had been rel eased.

In their submssion to the Sate Drector and their Satenent of
Reasons (SR for appeal, Appel |l ants have provi ded nore detail ed background
information on the Vul can | ease. According to Appel lants' evidence, the
wells here at issue are the B ackhank No. 1-A and the B ackhawk No. 2-A
and these were drilled by Mulcan in the NE/sof sec. 17, T. 22 N, R 3 E,
in 1982. Appellants further assert that Vul can assigned all of its
interest in |lease No. 14-20-0207- 1463 to Cormodor e Resour ces Corporati on
(CQonmodore), while reserving an overriding royalty interest. Gonmodore in
turn assi gned all of itsinterest, insofar as it covered the SWNWINE/sof
sec. 17, to FP1.C Ql and Gas Devel opnent Program! in July 1982.
Gonmodor e assi gned the SWNE/%of sec. 17 to FP.1.C Al and Gas
Devel opnent Program|| in August 1982. However, neither well was conpl et ed
as a conmercial producer and the lease termnated by its terns or was
cancel ed. 3/

Appel lants state that to their know edge no rel ease has been fil ed of
record for the Vul can | ease. They do not know and the case record does
not show whether or when any of the parties owning or having owned an
interest in the Wil can | ease were rel eased fromtheir bonds. Appellants
assune the bonds were rel eased, as do we, because BLMhas not stated
otherw se. Indeed, we note that BLMhas neither objected to the accuracy
of the infornation pertaining to | ease No. 14-20-0207- 1463 nor ot herw se
controverted Appel lants' assertions of fact. In any event, it is clear that
the wel s were not plugged at the tine the Vul can | ease was termnated or
cancel ed.

Intheir SOR Appellants aver that the wells were drilled and
constructed by parties owning an interest in the Wil can | ease and t hat
Appel | ants have never owned any interest inthat lease. (SRat 5-6.)
They al so aver that they have never owned, operated, or used the wells or
conducted any operations on the |ands pursuant to their |ease No. 14-20-
0207-1877. (SRat 6.) Thus, they naintain they are not responsible for
pl uggi ng the wel I's, because there is no privity of contract between them
and WMul can or WMl can' s assi gnees, and because they have conduct ed no
operations or taken any action that woul d support a concl usion that they
intended to becone |iable for plugging the wells.

Appel lants further argue that the terns of their | ease contract do not
support the Sate Drector's Decision. Specifically, they contend

3/ Appellants are unsure as to precisely howthe | ease ended, and the
record on appeal does not contain the infornation.
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that Paragraph 5 of the | ease, quoted above, does not require any | essee or
operator to plug a well that the | essee or operator did not drill, use or
operate. (SRat 7.) They also rely on Paragraph 3(i) of the | ease, which
states that the lessee is responsible "for all damages to the lands * * *
caused by its operations hereunder” and assert that the | anguage "caused by
its operations hereunder” nanifests an intent to hold the | essee
responsible only for its own operations conducted under the terns of its

| ease, and not for operations conducted by other parties under the terns of
aprior lease, so that Paragraph 3(i) constitutes a limtation on Paragraph
5. (SORat 7-8.) They maintain that Paragraph 5 nust be interpreted in a
nmanner that results in a construction that is consistent wth Paragraph
3(i). (SRat 89.)

Appel lants al so submt that the Wil can | ease provi des i n Paragraph 8
that upon termnation of that |ease, the | essor becane the owner of all
casing inthe wells, naterial, structures, and equi pnent that were not
renoved fromthe | ease premses wthin 90 days after termnation of the
| ease. Because no operations were conducted by any operator or owner under
the Geoex | ease and there is no conveyance of such property in the | ease
contract, Appellants argue, they did not as subsequent |essees becone the
owner of the wells or incur any obligation in respect thereto. (SXRat 9.)

Lastly, Appellants contest BLMs reliance on 25 CF. R Part 212 (1994)
as authority to require themto plug the wells. They argue that there is
nothing in Part 212 that "specifically provides that upon approval by the
BIA of an oil and gas | ease each | essee becones obligated for all prior
acts and omssions of owners and operators of expired | eases covering the
sane lands.” (SR at 10.) Thus, Appellants submt, there is no regul atory
support for the BLMDecision requiring themto plug the wells. V¢ agree
wth the argunents rai sed by Appel l ants and concl ude that the Decision nust
be reversed.

The BLM's actions here are an attenpt to hold an i nnocent party
responsi bl e for the Gvernnent's failure to properly nanage and admni ster
the | ease under which the two wells were drilled. It is undisputed that
Wil can drilled the wells, and that at the end of Mulcan's | ease termthe
wel I's were not plugged and abandoned. Notw thstanding this, Wl can
apparently was not hel d responsible, and the record does not di scl ose why.
4/ According to Appellants, Mulcan assigned all its interest in the | ease
not to Geoex, Appellants' predecessor, but to Conmodore, while retaining a
25-percent overriding royalty. Commodore subsequently assigned its
interests in the | ease.

[1] Wth respect to transfers of |eases by assignnent, subl ease or
otherwse, 43 CF.R 8 3106.7-2 provides as fol | ows:

4/ Neither the lease files nor excerpts of those files that woul d al | ow us
to trace the lease history for this parcel of |land were provided. As
noted, however, BLMhas not controverted any of Appellants' assertions of
fact.
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The transferor and its surety shall continue to be responsible for the
performance of all obligations under the | ease until a transfer of
record title or of operating rights (subl ease) is approved by the
authorized officer. If atransfer of record title is not approved,
the obligation of the transferor and its surety to the Lhited Sates
shal | continue as though no such transfer had been filed for approval .
After approval of the transfer of record title, the transferee and
its surety shall be responsible for performance of all |ease
obligations, notwthstanding any terns in the transfer to the

contrary.

(Ewhasi s supplied.) Thus, the obligation to properly plug and abandon the
wel I's bel onged to Vul can and its assi gnees.

Wien the Wl can | ease ended, a second new | ease w th Harvi ston was
executed, followed by a third newlease wth Appel | ants' predecessors-in-
interest. Thus, unless BLMcan show that Harvi ston or Appel | ants'
predecessor expressly undertook Vul can's duty to properly plug and abandon
the wells, that is the end of the matter.

A though we find no Board precedent squarely on point, our anal ysis
finds support in the decisions that discuss the duty to properly plug and
abandon wel I's. In each instance where the obligation was found to be that
of a subsequent party to a | ease, such parties were successors-in-interest
or inprivity wth the forner | essee, which is plainly not the case here.
See, e.g., Goss Qeek Qorp., 131 IBLA 32 (1994) (lessee of record); den
Mrgan, 122 IBLA 36, 44 (1992) ("there is no indication that the obligation
to properly plug and abandon a wel |l drilled during the | ease term
termnated upon the expiration of the | ease;" appellant, who had acquired a
| easehol d interest during the | ease term was properly hel d responsi bl e for
reclamation); Ralph G Abbott, 115 I BLA 343, 346 (1990) (upon approval of
an assi gnnent, the assi gnee becones the Governnent's | essee and Is
responsi bl e for conpliance wth the | ease terns, wthout regard to whet her
assignee held any interest in the fornmation in which the well was conpl et ed
or received i ncone therefron).

The BLMrelies on Paragraph 5 of the Geoex | ease, Surrender and
Termnation, to conclude that it has the authority to order Appellants to
plug the wells and performall reclamation requirenents as needed.
Paragraph 5 states that the | essee has the right to surrender and ternminate
the | ease "upon a show ng satisfactory to the Secretary of the Interior
that full provision has been nade for conservation and protection of the
property and the proper abandonnent of all wells drilled on the portion of
the | ease surrendered * * *." It is apparent that BLMbelieves that the
phrase "wells drilled on * * * the | ease surrendered’ neans any wel |
present on the | easehold wthout regard to whether the |essee drilled it.
The BLM concl udes that this Paragraph is supported by 25 CF. R 8§ 212.23
and 212.24 (1994), which inpose a duty to conserve and protect the property
and its natural resources, and that this general duty includes "the
abandonnent of existing wells and facilities at the tine of the | ease
execution.” (Decision at 1-2 (enphasis supplied).) V& think that the
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enphasi zed | anguage itself reveal s the flaws in the premses underlying
the position taken by BLMand by the Gfice of the Solicitor in a
nenor andumto BLM

[2] The regulation at 25 CF. R 8§ 212.23 (1994) permtted
cancel l ation of the | ease for good cause upon either the | essor's or the
| essee' s application, or when the Secretary determined that there had been
aviolation of either the | ease provisions or regulations. The regul ation
at 8§ 212.24(a) (1994) required | essees to observe the operating regul ations
on restricted Indian lands. Subpart (b) 5 of that regul ation provi ded
that all |eases issued pursuant to Part 212 were to be subject to such
restrictions "as tothe tine or tines for the drilling of wells and as to
the production fromany well * * * [that] may be necessary or proper for
the protection of the natural resources of the leased land * * *." The
substance of 25 CF. R 8§ 212.24(b) is reflected not in Paragraph 5 of the
| ease contract, but in Paragraph 11 thereof. Neither regul ati on addressed
wel | abandonnent or the purported duties of successive, unrelated | essees
wth respect to wells abandoned by third parties, and it is plain that
nei ther | ease cancellation for cause nor drilling and production
restrictions is anissue inthis appeal. Accordingly, we find that the
cited regul ati ons do not support BLMs assertion that the duty to conserve
and protect the |easehol d includes "the abandonnent of existing wells and
facilities at the tine of the | ease execution.”

[3] Ve find, noreover, that other |ease provisions contenplate
[iability for the wells drilled by the | essee and any dul y approved
transferees of the | essee. Paragraph 3(f), Dligence, prevention of waste,
requires "reasonabl e diligence in drilling and operating welIs" and
preventing the entry of water into productive strata "through wells drilled
by the | essees.” Paragraph 3(i) specifically states that the | essee is
l1able for danages to the | easehol d "caused by its operations hereunder."
These ref erences woul d be rendered neani ngl ess if we accepted the
construction urged by BLM and we therefore decline to do so. Mre to the
point, we believe that BLMs position that liability for violations of
| ease terns sonehow mgrates fromlease to lease is decisively rebutted by
Paragraph 14, Heirs and successors in interest, which unanbi guously states
that each | ease obligation extends to and binds only the "heirs, executors,
admni strators, successors of or assigns of the respective parties.” |If
BLMintended to abrogate or alter this covenant, it was required to do so
inwiting inthe lease, so that the | essee would be on notice that it was
expected to assune the liabilities of a prior | essee and have a fair
opportunity to deci de whether to do so.

[4] The final error to be discussed is the contention that
Appel lants' lease is not subject to the operating regulations in 43 CF. R
Subpart 3100 because 43 CF.R § 3100.0-3(a)(2)(ii) expressly excl udes
“Indian lands.” (Decisionat 1.) This is incorrect. The cited exclusion

5/ See note 2, ante.
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pertains to Indian reservations, not allotted Indian |ands. Mre

particul arly, Paragraph 3(g) of the Appellants' |ease, Regul ations, states
that the | essee agrees "[t]o abide by and conformto any and al |

regul ati ons of the Secretary of the Interior nowor hereafter inforce [sic]
relative to such | eases including 30 R Part 221 * * *." The regul ati ons
at 30 CF R Part 221 (1994) related to onshore oil and gas operati ons.
However, prior to the tine that Appellants' |ease was executed by its
predecessor-in- interest, 30 CF. R Part 221 was redesignated as 43 CF. R
Part 3160. 48 Fed. Reg. 36583 (Aug. 12, 1983). The authority for the
regul ations at Part 3160 includes the Act of March 3, 1909, as anended, 25
USC 8 39 (1994), which allowed the leasing of allotted Indi an | ands.
43 CF.R § 3160.0-3. Departnental regulation 43 CF.R § 3161.1(a)
provides that "[a]ll operations conducted on a Federal or Indian oil and
gas | ease by the operator are subject to the regulations in this part."
Thus, the regul ati ons governi ng wel | abandonnment found at 43 CF.R 8§
3162.3-4 are applicable to this | ease contract, contrary to BLMs

asserti ons.

[5] Having determined that 43 CF. R Subpart 3100 is applicable to
allotted Indian | eases, Appellants are further supported by 43 CF. R §
3162. 3-4(a), which states that:

The operator shall pronptly plug and abandon, in accordance wth
aplan first approved in witing or prescribed by the authorized
of ficer, each newy conpl eted or reconpl eted well in which oil or
gas is not encountered in paying quantities or which, after being
conpl eted as a producing well, is denonstrated to the
satisfaction of the authorized officer to be no | onger capabl e of
producing oil or gas in paying quantities * * *,

(Ephasi s supplied.)

No wells were drilled or newy conpl eted on the Geoex | ease before it
was surrendered; indeed, it is uncontested that Appellants did no nore than
pay the required rental, as no operations of any kind were conducted on the
| easehold. In that regard, Appellants correctly rely upon the provisions
of 43 CF. R 88 3104.8, Termnation of period of liability, and 3108.1,

Rel i nqui shnents (1994), as further support for their position. The forner
regulation clearly requires BLMand BIAto ensure that all terns and
conditions of a | ease have been net before a bond is rel eased, while the
latter pertains to the continuing obligation of a lessee to place all wells
on the |l easehold in condition for abandonnent and conpl ete recl amati on even
when the |l ease is relinquished. These regul ations are applicable to
allotted Indian | eases, and they shoul d have been enforced agai nst Wl can
and its bond. Therefore, no duty to plug and abandon the subject wells
arises from§ 3162. 3-4(a), and neither regul ation authorizes the
construction here attenpted by BLM

In summary, we hold: (1) that the rights and obligations of an oil
and gas | ease may not be inposed on third parties, absent a duly approved
transfer by assignnent, subl ease or otherwse; (2) that the execution of a
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new | ease contract wth unrel ated parties establishes newrights and
obligations that are independent of those created pursuant to the prior

| ease; (3) that nothing in the paragraphs and cl auses contained in the
standard allotted Indian oil and gas | ease contract formpermts BLMto
unilaterally shift liability fromone | ease to another; and (4) the
operational regulations in 43 CF. R Part 3100 are applicable to allotted
Indian oil and gas | eases.

Therefore, pursuant to the authority del egated to the Board of Land
Appeal s by the Secretary of the Interior, 43 CF. R 8§ 4.1, the Decision
appeal ed fromis rever sed.

T Britt Price
Admini strative Judge

| concur:

David L. Hughes
Admini strative Judge
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